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bill in equity filed in the United States Supreme Court, 10 but this 
relief will be given only when the evil is of "serious magni- 
tude," 11 and leaves untouched the lesser nuisances against which 
a complete legal system will enable a state to protect itself. 

To attain the proficiency which is possible in a statute defining 
criminal nuisances, a clause should be introduced which will 
clearly include the effects within the state of an act performed 
in another state. 

EQUITY JURISDICTION TO ENJOIN CRIMINAL PROCEEDINGS 

As a general rule a court of equity will not exercise juris- 
diction by way of injunction to stay proceedings in any criminal 
matters, or in any case not strictly of a civil nature. 1 In most 
jurisdictions, however, there are well recognized exceptions to 
this rule. Where a court of equity has jurisdiction first and one 
of the litigants tries to defeat that jurisdiction by starting a 
criminal prosecution involving the same parties on account of the 
same subject matter, the criminal proceedings may be enjoined. 2 
But the parties and questions involved must be identical. 3 Prob- 
ably the most frequent exercise of equity jurisdiction with rela- 
tion to criminal proceedings is to stay prosecutions under an 
invalid statute or ordinance where the complainant's property 
rights are affected. 4 The federal courts have gone so far as 

10 Georgia v. Tennessee Copper Co., 206 U. S. 230. 

11 Missouri v. Illinois, 200 U. S. 496. 

1 Moses v. Mayor, 52 Ala. 198; Portis v. Fall et al., 34 Ark. 375; 
Snouffer & Ford v. Tipton, 142 N. W. (Iowa) 97; Kelly v. Conner, 
122 Term. 339; High on Injunctions, 4 ed. 33; 2 Story's Equity Juris- 
prudence, 12 ed. 893; Bispham's Principles of Equity, 424. 

2 York v. Pilkington, 2 Atk. 302. 

' Paulk v. Mayor, 104 Ga. 24; Creighton v. Dahmer, 70 Miss. 602; 
Logan v. Postal Telegraph & Cable Co., 157 Fed. 570; Spink v. Francis, 
19 Fed. 670, 20 Fed. 567; Saull v. Brown, L. R. 10 Ch. 64; Turner v. 
Turner, 15 Jur. 218. See also extensive notes in 21 L. R. A. 84; 25 
L. R. A. (N. S.) 193. 

' Board of Commissioners v. Orr, 61 So. (Ala.) 920; Dreyfus v. Boone, 
88 Ark. 353; Philadelphia Co. v. Dickinson, 33 App. Cas. (D. C.) 338; 
Boyd v. Frankfort, 117 Ky. 199; New Orleans, etc., Co. v. New Orleans, 
118 La. 228, 10 Am. & Eng. Ann. Cas. 757; Clark v. Harford A & B. 
Ass'n, 118 Md. 608; Merchants' Exchange v. Knott, 212 Mo. 616; Hall 
v. Jackson, 31 How. Pr. 331; Spaulding v. McNary, 130 Pac. (Ore.) 
391; Cain v. Daly, 74 S. C. 480; Houston v. Richter, 157 S. W. (Tex.) 
189; Fellows v. Charleston, 62 W. Va. 665; Lindsley v. Gas Co., 162 
Fed. 954. 
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to enjoin prosecutions in state courts where there was a conflict 
between state laws and the federal laws or constitution. 5 In 
some jurisdictions it is sufficient that the complainant is injuri- 
ously affected by the enforcement of the invalid statute or ordi- 
nance. 6 On this point, O'Brien, J., in a Minnesota case, 7 
observed : "But in every case the probable and, we think, direct 
injury to the property must be shown, entirely distinct from the 
proceedings to punish personally for the commission of crime. 
Such cases are considered exceptions to the general rule, and 
are based upon the theory that it would be inequitable to permit 
the infliction of irreparable injury pending judicial determination 
whether or not a crime had been committed, or that from the 
circumstances involved the property of the one prosecuted can- 
not be protected by the defense he may interpose to the 
accusation." 

The right of a court of equity to enjoin criminal proceedings 
upon any ground has been vigorously denied in some courts, 
regardless of the infirmities of the ordinance or the effects of 
its enforcement. 8 It is said: "Courts of equity interpose to 
prevent multiplicity of suits and vexatious litigation by private 
parties who are shown to be actuated either by desire of gain 
or to gratify their malice. But prosecutions in the nature of 
criminal prosecutions are conducted by officers of the state rep- 
resenting the public and looking to the public interests, as well 
as the just punishment of the guilty, and it would not be proper 
for a court of equity to undertake to restrain an officer acting 
in his official capacity and under the responsibilities of his office, 
from discharging what to him may appear to be a plain duty 
pertaining to his office." 9 This distinction is not one of very 
great weight; for if, in a particular case, it can be shown that 
the elements entitling the interposition of a court of equity exist, 
whether the proceedings be criminal or civil they should be 
enjoined. If anything is more vexatious or harassing than civil 
litigation, it is criminal litigation. The strength of the decisions 

"Ex parte Young, 209 U. S. 123; Tuchman v. Welch, 72 Fed. 548. 

'Mayor v. Radecke, 49 Md. 217; Clarke v. Harford A. & B. Ass'n, 
supra; Blue field v. Blue field, 70 S. E. (W. Va.) 772; City v. Gas Co., 
132 Ind. 575. 

* Cobb v. French, 11 1 Minn. 429, 432. 

'Moses v. Mayor, supra; Foyer v. Village, 123 111. in; Creighton v. 
Dahmer, supra. 

'Railway Co. v. Dist. of Col., 6 Mackey 570. 
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in many of the cases refusing recognition of the exception to 
the general rule is lessened by the adoption of the principle that 
"to entitle a party to maintain a bill on this ground (to prevent 
a multiplicity of suits) there must be a right claimed affecting 
many persons." 

The greatest departure, perhaps, from the general rule set 
forth above obtains in Kentucky. Not only is a multiplicity of 
prosecutions alone sufficient to sustain equity jurisdiction to 
restrain criminal proceedings, 10 but it is sufficient that there was 
a misapplication of a valid statute, provided there was no appeal 
from the judgment rendered. The point arose in the recent 
case of Zweigart v. Chesapeake & Ohio R. R. Co. 11 Plaintiff, 
having been fined under a statute providing that "any person 
who shall put any obstruction in a passway — shall be liable to a 
fine of ten dollars, recoverable by warrant in the name of the 
commonwealth, the fine to be laid out in repairing the pass- 
way, ..." for obstructing with its cars a passway of the defen- 
dant over its right of way, and alleging the issuance of the 
warrants and the fact that the defendant, unless restrained by 
order of court, would cause numerous other warrants to issue 
against defendant, and that such proceedings constituted a cloud 
on plaintiff's title, and would seriously interfere with its right to 
use and control its property, and that there was no appeal from 
any judgment that might be rendered against it under the war- 
rants that issued, or which the defendant was threatening to 
issue, brought an action to enjoin the defendant from further 
prosecuting the warrants, and for the purpose of quieting its 
title to its right of way. In affirming a decree granting the 
relief asked, under the authority of Shinkle v. Covington,™ the 
Court af Appeals said: "While ordinarily, of course, an injunc- 
tion will not lie to restrain criminal proceedings, yet where, as 
in this case, plaintiff's property right is involved, and it appears 
that there will be a multiplicity of suits, and irreparable injury 
will follow unless the prosecution be enjoined, we conclude that 
a court of equity may properly interfere. — And where the facts 
are sufficient to justify the interference of a court of equity, the 
court will pass on all the questions that are necessarily involved. 
It is a case of conflicting easements. The easement of defend- 

10 South Covington, etc., Co. v. Berry, 15 L. R. A. (Ky.) 604. 
u 170 S. W. (Ky.) 1194. 
"83 Ky. 420. 
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ant is subordinate to that of plaintiff. Whatever obstruction 
exists grows out of plaintiff's exercise of its corporate fran- 
chise. — Furthermore, the statute refers to "any obstructions," 
and not to an obstruction maintained for an unreasonable length 
of time. — It seems to us, therefore, that the statute does not 
apply to such an obstruction." The case is distinguished from 
the earlier case relied upon by the court in that a temporary 
injunction was granted there, pending the establishment of the 
rights of the respective parties in a court of law, whereas in 
the principal case the court of equity determined the conflict of 
property rights which gave rise to the criminal proceedings, 
quieted title in the plaintiff, and perpetually enjoined further 
proceedings of the same nature. 

It appears from a number of cases, an eminent authority to 
the contrary notwithstanding, 13 that the prevention of multiplicity 
of suits is in itself sufficient ground for equity jurisdiction where 
the relief asked is preventive in character and where all the 
issues involved may be determined by the solution of one or 
more questions of law ; and provided also that consolidation is 
not available at law, and adequate. Under all the circumstances 
jurisdiction was no doubt properly exercised in the principal 
case, although it can hardly be said to be the function of a court 
of equity to act as an appellate court of law. Nevertheless, 
when the occasion arises, as it did here, requiring relief from a 
fault in the adjective law of the jurisdiction, there is no reason 
why a court of equity should not grant it. 



LAST CLEAR CHANCE KNOWLEDGE OF PLAINTIFF S DANGER. 

In a recent case 1 it was held that the defendant under the doc- 
trine of last clear chance is not liable unless he discovered the 
plaintiff's danger in time to avoid injuring him by the exercise 
of ordinary care. This seems to be a decision making the lia- 
bility of the defendant depend upon his actual knowledge of the 
plaintiff's danger and not upon the fact that he was in a position 
to have such knowledge by exercising ordinary prudence and 
care. 

" i Pomeroy's Equity Jurisprudence, 365, 366. 
1 Townsend v. Butter field, 143 Pac. (Cal.) 760. 



